
!"HE MORNING o-- 5

at the tii . i plaintiffs. Although bis flume was ! having it flow by lands of riparian
ANNUAL STATEMENT

Of the Hamburg Bremen Fire Ins. Co.
of Homberg, Germany

Capital paid up $ 525,000 00
Assets 2,050,520 94
Liabilities exclusive of capi-

tal and net surplus. . 1,546,252 Si
Income

Premiums 1,801,399 26
Other sources 69,029 6
Total income 1905 1,870,428 92

Expenditures
Losses 1,068,771 02
Dividends
Other expenditures 700.763 50
Total expenditures . . . 1,769,534 51'

Business 1905
Risks written 176,246,262 CO

Premiums thereon ' 1,801,399 "30

Losses incurred 956,726 32
Nevada Business

IN THE SUPREME COURT OF THE
STATE OF NEVADA.

Ebenezer Twaddle ?nd Ebenezer
Twaddle as Special Admr., of the
Estate of Alexander Twaddle, de-

ceased,
Plaintiffs and Respondents
V.

Theodore Winters, A. C. Winters, L.
- W. Winters and Samuel Longa-baugh- ,,

Defendants and Appellants
From 2d Judicial District Court, Wash-

oe County.
Messrs. Cheney and Massey, attorneys

for Plaintiffs.
Alfred Chartz, attorney for Defend-

ants.
" DECISION

The respondents have moved to dis-
miss the appeal from the judgment
because it was not taken within one
year, and to dismiss the appeal from
the order of the district court denying
appellants motion for a new trial, also

strike from the records the state-
ment on motion for a new trial, upon
the ground that the statement was
not filed within the time prescribed
bv l3w. The appeal from the judg

erected many years ago Longabaugu
jdid not show any prior appropriation
Jand the decree properly enjoins him
from interfering with that part of

(the water of Ophir Creek awarded tr,the plaintiff, because he rau tiiewater in his flume past their ditc'an .1 in(. -iulu one owned by Winters anljoined with the other defendants in
answering and resisting the rights r.tTln?nfJA!n rri . , 'J '
"o.iuuua. me aecree does not pre-vent him from taking any water i'i

the creek in excess of the amountawarded to plaintiffs. Nor does it irany way interefere with the water be-
longing to him coming from
onUhrceo T,his he ma turn iS

and take out lower down
provided he does not diminish che

MWhlon ?intiffs are entitled.On 30, 1877. John Twaddle, thefather and predecessor in interest othe plaintiffs, conveyed to M.C Lake
one-thir- d of that certain wato- -' difcnand flume known as the twaddle

ditch, leading from what is nowknown as the Ophir creek to the landof said Twaddle, southerly rmm sailcreek through the lands or C V
Wooten and M. C. Lake, with the
privilege of running water throughsaid flume and ditch to what is knownas the Bowers Mansion or grounds,!
iuc exuense nr maintaining sai"' jauon ana Hume to be paid bv each in
nrnnnrtinn tr. tnQ5- - T . ..
It will.hA nt Ht ," : :'.
dnes nnt n, .rl.-- ?r giaiii. any waier.but rather the right to convey water
and that it amounts to a sale of a
third interest in the ditch with at
least the privilege to that extent of
running in it water which Lake had,or might appropriate. Later, the de-
fendant Theodore Winters, acquire 1

the Bowers Mansion and grounds
through conveyances which did not

light of reason as applied to the or-

dinary rules of practice, and give due
weight to the later section. Appar-
ently the object of this legislation was
to prevent the granting of extensions
and the meddling of judges in cases
which they had not tried or which
were not properly under their control,
tknd yet in the case of the absence or
inability of the judge who tried the
action, to grant relief, or allow ex-

tensions to be made to deserving liti-

gants.
The argument advanced concedes

that if Judge Murphy had gone to
Reno and entered the order in open
court it would have been good, but un-
der this contention if he had stepped
through the door into the chambers
and made it, it would have been Void.
Orders extending the time for filings
are business usually, or properly
transacted in chambers ana under
Section 2573 can and. ought to be
made as effectually in any part of the
State by the judge having the case in
charge, as if made by him in cham-
bers or in open court. Judge Murphy
was merely acting for Judge Curler
during his vacation, but by analogy
the construction claimed, if adopted,
would, in every case where a district
judge dies, resigns or is succeeded,
invalidate the orders extending time
under section 197 made out of court
by his sucessor in office, although
they are of that character ordinarily
granted in chamoers.. This would
mean a distinction and two rules for
filing orders of the same kind,
and that the judge who had tried the
cause as Judge Curler had done in
this, instance, could make the order in
chambers, while his successor could
so make it only in the cases tried by
him, and would have to be in court
to make these simple orders extend-
ing time in actions which had been
previously tried by another judge.

Appellants desired and were entirl-e- d

to the time granted for the pur-
pose of enabling them to secure from
the court reporter who had left the
State, a transcript of the testimony
given on the trial, which would ena-
ble them to properly prepare the state-
ment.

Under Section 2573 Judge Curler
Could have made an order granting
them the extension at any place in

XZ iu mis unci., ii. stock pUrpose9, an(i bv striking fromnot appear that Lake or hisLu. .t.

appears that the plaintiffs' had not
materially increa e:. ti.eir opprop ia-tio- n

in .

Theodore winters pdiritted upon the
stand that during the last ten or fif-

teen yeais 1 e had beei using twice s.s
much water from Ophir Creek in al- -

l i i r . . . . . - V. . . .. ............. . . oumun io ma num uluci sucauis, i
he used during the first ten years that
he cultivated his lands. As he claims
and uses more than the plaintiffs, we
conclude that this large increase in
his diversion of the waters of the
streams since the completion of ther
oppropriation which has remained
stationary may account for the short-
age and dispute.

By consent of the parties in open
court' tbe district judge, accompanied
by a civil engineer who had testified
as a witness for the defendants, view-
ed the premises and made measure-
ments. At the point of leat carry-
ing capacity of the upper Twaddle
ditch, which is the old square flume
near the Bowers' Mansion and grave,
he measured the flow at 184 inches
and the water lacked more than two
inches of reaching the top. A sur-
veyor had testified for the plaintiffs
that its capacity was 182 inches at
this point, and tat the canarity cf
100 feet of old flume remaining up
nearer the head of the ditch which
had been impaired by age and aban-
doned, and supplanted by a new V
flume built above the old one by the
plaintiffs in 1900, was 150 inches. At
this point the judge found that 1?1
inches of water whih he had meas-
ured below about fired the new v
flume, and he estimated that the oil
flume would carrv from 200 to 300 in-

ches. From his examination of the
premises and the character of the soil
the curt was of the opinion that the
plaintiffs required, ajid were entitlM
to. at least the amount of water they
had flowing in the flume at the tim.-- j

he made the examination, and he de-

creed them a prior right to 184 miners
inches runn'nsr under a fou inrh
pressure or 3 34-5- 0 cubic feet per sec-
ond from April 15th to .Nov. 15th of
each year, and 20 inches or 2-- 5 of one
cubic foot per second for domestic
"e and wat3ring stock at other
times. It is claimed the immi" al-

lowed is not warranted b the evi-
dence because raorp than the coaoi-t- y

of the upper Twaddle ditch as
shown by the testimony mentioned
fiyine it at 182 inches at thf print
above the mansion., and at 150 inches
along the 100 feet of old fl'ime.
through which the water flowed prior
to 1900.

It is not necessary to determine
whether the court on its own examin-
ation and measurement may allow
a quantity beyond the range of the
evidence, nor whether the surveyor
couM actually estimate the canactty
of the 100 feet of old flume without
knowing the volume and velocitv of
the water tst entered it, nor wheth-
er the variation of one part in ninety-on- e

or the difference between 18? in-

ches in his measurement and that of
194 by the judge should be disregard
ed as too trifling to be material and
as a slight discreoancy to be expectel,
for the iudment for the 34 inches
whih defendants' claim should be de-

ducted because in excess of the cap-- ,
acity of the nnper ditch and fl be-
fore the construction of the V flurry
in 1900 j5 Snr.orte by-- t nf
te court that '.he plaintiffs and
thoir grantors had for mor than
thirty-on- e years before the commence-
ment ' of this suit used a portion cf
the water through the lower Twid-
dle ditch. It is urged that 184 inches
is more than required for" the 'irriea-tio-n

of nlaintiffs' ranch and that this
is especially so becfwise:a few of their
170.45 acres of cultivated land He
above the uppe ditch from Oph'r
Creek and a small portion is natura'lv
swampy. The quantity' of water' al-

lowed by the decree seems very lib-
eral, both for irrigation and for do-

mestic use and watering stock. En-

gineers and others testified that one
half and three fifths "of" an inch of
water per' acre was sufficient, rwhtfe
foi tae plaintiffs, farmers4" trfem'the
vicinit Varied tin their ; estifflates of
the amount .necessary- from.oae and
one half 't5 three"nQ-ffe,ha- tf tffefreir
per acre.

The evidence "radicated that the
plaintiffs had used las much water as
that awarded t& them and more, and
had uniformly :

produced good crops
Much of-the-ir land is sandy wftepu-siderableV!spe?- iJ

After examining th--

soil and viewing theiihantity of'water
as it'fc'w te'Trem4ses, the court
agreed ltlf- - theJ testimony fbT 'the
plaintiffs that-th- it amflunt.-wa- s 'nec-
essary and; adopted a - mean between
thehiheiit''-':in- d Vloweet v estimate..'
The qriafititr-'o- f rWater ; requisite- - var-
iesJgreat W with-'- i the soil, seasons,
crdps and Conditions' and we cannot
sayJ'tlf at the allowance is excessive

Alxdnder Twaddle -- testified thit
there':were times during the summer,
evidently short periods after the land
had been irrigated; when it was not
necessary tctlse as much as' the

full of water. On such oc-
casions and whenever it is not need-
ed by the plaintiffs it should be turn-
ed to the defendants, if .they hay?

uucuuai uae i"r it, ana not '.per-mitted to waste.. It may be impliedbr -- the ;law but it is better to have
decrees specify, and eaneciaiw en'
this case, in view of the testimonystated and of the perpetual injunction,that the award of water is limited toa beneficial use at such times as it
;s needed, . Gotelli v. ; Cardelli. The
point and purpose of diversion maybe changed if such change does notinterefere with the prior rights.r Under the' testimony of Alexander
Twaddle that the irrigating.. seasoncloses about the first of Oetober, -- andthat sometimes .4ier used, watery little
later. we tUiinlc.probably .ihe.. decree
!wr --

purposesPW'r'gbt fpr ir--
to October 15th

T,.s -- ma7 a,lDW defendant Lonea- -

baugh to flume "wood ' a' fnonthf earlier
at this season when the water is low,

( and allow Winters more for watering
.U:irtt

owners to finally waste by sinking and
evauurauug in tne desert. The Cali-
fornia decisions cited for appellants
may no longer be considered goodlaw even in the state in winch theywero rendered.

In the recent case of Kansas v. Colo-
rado before the Supreme Court cf the
United States, Congressman Needham
testified that irrigation had doubiel
and trebled the value of property iu
Fresno and King Calitor-ni- a

that they uad to depart from the
doctrine of riparian rights and unde-th- at

doctrine it would be difficult c'j
make any future development; that
there has been a departure lrom thj
principles laid down in L.ux v Haggln,
because at that time the value ot
water was not realized, that the deci-soi- n

has been practically reversed by
the same court on subsequent occa-
sions, and that the doctrine of pric-apnropriati-

and the application of
water to a beneficial use is in effecc
in force now in that State.

We must decline to award the de-
fendants the waters of the stream al
riparian proprietors and patentees of
the land along its banks prior to
186i".

The case will be remanded for a
new trial unless tnere is filed on i.ia
part of the plaitnttrs within thirty, .v. ,,-- ,
ua-- a "ue wiuieu
cousem. mat me judgment De moai- -

Siting the use of the 184 ,n- -

CUes. nr 3 :U..II onlw for nor s,;ot water awarded to. the plainiiub. :o
such times as may be necessary .or
the irrigation of their crops or land?
or for other beneficial purposes, be-
tween April 15 and October la of,

.ch year, and by allowing plaintift
for the remainder of the time the JO
inches awarded to them, when neces-
sary for their household, domestic and

mf uecree me urus.
'It is further ordered, adjudged and

decreed that said plaintiff3 have the
exc-iusiv- e rignt to use and the exclus-
ive use of said Upper Twaddle Oitcli
and Flume at all seasons of the year.

If such consent is so filed the ais-tri- ct

court will modify the judgment
accordingly and as so modified tha
judgment and decree will stand affirm
gd

Talbot. J.
We concur:

Fitzgerald, C. J.
Norcrc J.

Eisjiisi:
Quarterly Report.

Ormsby County, Nevada.
Receipts.

Filed Feb. 1. 1906.
Balane in County Treasury at

end of last quarter $40023 36

County licenses 701 05

Gaming licenses 1057 50

Liquor licenses 310 20

Fee of Co. officers 531 40

Rent of county bldg 250 00

Poll taxes 620 40
1st. Instalment taxes 14924 21"K

Special school tax 1710 904
Slot machine license ...282 00

Cigarette license 42 30
Semi-Annu- Set. State Treas 531 78

Delinquent taxes 23 804
Sale of horse 10 00

Sale of pump 13 00

Keep of W. Bowen 45 00

Total 61,077 36

Disbursements.
State fund 6692 82 i
General fund.. .........2732 31

Salary fund 2390. W.

Agl Assn. Bond Fund. Series
"

A, $100.00 250 00

Agl. Assn. Bond Fund, Series
B $10.60 400 60

Co. School Fund. Dist. 1 388 95

Co. School fund, Dist. 2 151 20

Co. School fund Dist. 3 30 70

Co School Fund Dist. 4 24 00

State School fund, Dist. 1..2605 00

State school fund, Dist 2... 160 00

State School fund, dist.3 ...12D 00

State School fund, Dist 4 ...165 00

Special building 5S50 00

School library, Np. 2 86 Of

Total 21,968 59

Re p'tulation.
Cash in Treasury October 1905

40023 3fc
Receipts from Oct. 1st to Dec

30, 1905 ....21054 W
Disbursements from Oct. 1st

to Dec 30. 1905 , . . . 21968 59is
Balonce cash in County Treas.

January 1, 1906 ........ 39108 77 H
H. DIETERICH,

County Auditor.
Recapitulation

State fund ss
General fund 0r7 03 i
Salary fund. , 2725 7t
Co. School fund 3248 Tt
Co. Schood Dist. 1, fund..T6fl 22i
Co. School. Dist 2, fund 139 64

Co. School Dist. 3. fund.:... 190 26

Co. School Dist. 3, fund 45 hi
State Scheol Dist. 1, fund... 1601 04

State School Dist. 2, fund..... 77 St
State School Dist. 3. fund... 371 2

State School Dist. 3, fund... 371
School Dist 4, fund...... 19 2

AgL Assn. Fund A......... 680 32 14.

Agl. Assn Fund, B........ 86 SCy
Agl. Assn Fund Special... 1918 94
Co. School. Dist. fund - special

.13735 MI4
Co. School Dist. fund 1, library

let tt
Co School Dist. fund 3, library

:;..". in
Co. School Dist fund 4, library

U
I Total 3m 77

fijflfifc J ETTEN
Treasurer

Risks written 172,362 00
Premiums received . 2947 28
Losses paid 926 52
Losses incurred 926 52

Premiums received . 7,150 53 to
Losses paid 1,983 84.

Losses incurred 1,983 84

A. M. Brutis, Secretary.

ANNUAL STATEMENT

Of the Mutual Reserve Life Insurance
ompany, 309 Broadway, New York.

capital paid up
'

Assets $ 5,377,609 46 '
Liabilities exclusive of capi-

tal and net surplus... 5,305,973 01
Income

Premiums t . ., 4,55?,'2o3 07
Other sources 372,878 63
Total income 1905 4,925,132 70

Expenditures
Losses 2,507,672 01
Dividends 98,009 12 of
Other expenditures 2,334,054 95
Total expenditures, 1905 4,939.736 r8

Business 1905
Risks written 14,426,325 00
premiums thereon 516,040 68
Losses incurred 2,576,587 00

Nevada Business
Risks written
Premiums received 2,408 00

CHAS. W. CAMP, Secretary.
0--0

ANNUAL STATEMENT
Of the Penn. Mutual Life Insurance

o., of Philadelphia, Penn.
capital paid up ,
Assets $75,7'6.669 64
Liabilities exclusive of capi-

tal and net surplus . . . 71,006.041 60
Income

Premiums 14,200.241 58
Other sources 3.626,195 06
Total income 1905 17,826,436 64

Expenditures
Losses, matured endowments and

annuities 5.000,353 17
Dividends and surrender values

2,339,570 21
.Installment payments... 114,408 00

Other expenditures 3,358,195 17
Total expenditures 10,812,526 55

,. ... . . Business 1905
Risks written 69,195,442 00
Premiums thereon".".... 2S10,359 59
Losses incurred 8,845,460 25

Nevada Business
Risks written' . . 1 .:. . . . . 32,500 00
Premiums received . . 4,392 94

WM. H. KINGSLEY. Secretary,
i . . o-- o

ANNUAL STATEMENT
Of the Providence Washington Insur-

ance Company of Providence' R. I..
capital paid up 500.000 00
Assets 3,028,823 SI
Liabilities exclusive of capi--

tal and net surplus 1,839,797 95
Income

Premiums 2,435.447 63
Other sources 103,460 47
Total income 1905 . 2,538,908 15

: --... - :. t Expenditures ' ' '

Losses ?. .. 1,296,849 78
Dividends . r 50,0.00. 00.
Other expenditures 904,206 40
Total expenditures.... 2,251,056 13

. Business 1905
Risks' writfen.-V'r.V-.-400,171,12- 9 00
Premiums thereon 2,456,415 63
Losses incurred 1,211,471 35

Nevada Business
Risks written 46,087 00
Premiums received 1,607 67

A. . BEALS. Secty.
..o-- o

OFFICIAL COUNT OF STATE
FUNDS.

8TATE OF NEVADA.

County of Ormsby, s. a,
W. G. Douglas, and James

G. Sweeney, being duly sworn,
say they .are members of the
Board of Examiners of the State ;of
NeV,that on the 29th day of;Jan. '05
they1, i (after having "ascertained , from
the ;Jook.f the State "Controller thfamount of money tnat Should be iri
the Treasury) made an offcial exami-
nation and count of the money anl
vouchers for meney Am. 'the State Tre
asury; of Nevada tad found the-ani-

4

correct as follows :1 &

v (Jain : y n 1288,2804'
Paid coin vonchers not re-- !

turned to Controller 111,112 18

Total , . , . . 399,3S2 92
State School Fund Securities.'--

Irredeemable Nevada State - - "

School band ' .'' 1 S8,000 6ft-- '
Mass. State S per tent

bonds 537,000 00
Nevada State Bonds 263,700 00
Mass. State 3 per cent "

bonds 313,000 00
United States Bonds 215.000' 00

Total ' - 2,095,092: 92
W. G. Douglass

James G. Sweeney
Subscribed and sworn before me(tiis

i.'ytn aay ot January, A. u.
J. Doane,'

Notary Public, Ormsvy County, Nev
4

For Sale.

Two quartz wagons, ene weed and
one low wheel wagea, alse h:

six horses. House, barm mmi wmmy

JOB 4a Bw.

ment is dismissed because not taken
until March, 1905 more than one
year after its rendition on June 23,
1903. On that day Judge Curler of
the Second Judicial District court
who had tried the case at Reno and
rendered the decree, made in open
court and had entered in the minutes
an order "that all business and all
cases and proceedings that have not
been completed or in the process or

completion, and all new business that
may be brought before the court dur-

ing the absence of the presiding judge,
be referred to Judge M. A. Murphy

the first judicial district court of
the State of Nevada, and that he be
requested to try. determine and dis-

pose of all cases and business now
before the court in the absence of the
judge of this district."

Pursuant to this request Judge Mu--p- hy

occupied the bench in Reno until
July 31, 1903, when a recess was tak-

en until a further order of the court.
There was do other session until
Judge Curler's return on August 17th.
On July 17th, Judge Murphy, in open
court in Reno, made an order allow- -

. , . m . . . . , r. '

ing plamlin until August u
which to file objection to findings,
and prepare additional findings.. On
August 3d Judge Murphy at Carson
City, anl within his own first judi-
cial district, by an ex parte order ;

made without affidavit of Judge Cur- - i

ler's absence or inability, granted tne
defendants until September 15. 1903, i

within which to prepare, . file and
serve their notice and statement, on
motion for a new trial. Later exteri- -

j

sions were made by Judge Curler, but
whether they are effectual depends

'

upon this order,-
- which respondents

claim Judge Murphy was torized
to make under Section ,197 of the
Practice Act which provides m regard
to notices andstatements on motions j

for new Jilrof time limited by ,

the written agreement of the parties,
or upon good' cause shown, by the
court, or' the judge .before whom the
case is tried," and under district court
rule : XLIII -- ; which directs that "no
judge,' except the judge having charge
of the cause or proceeding shall grant
further;time W plead, move, or do any
aet or thing required to" be done in
any cause-o- r proceeding, unless it be
shown by affidavit tnat such judge is
absent from "the'otateror from-so- ma

other, cause' is unable to act." -
Bute XLi ; provides : "When any

district judge shall have entered upon
the trial or hearing of any cause or
proceeding, demurrer or motion, or
made - any ruling, order or decision
therein, "no other judge shall do any
act ioTMhtng' 'in- - or about - said cause,"
proceeding, demurrer or motion, un-

less upon written request of the judge
Who shall have first entered upon the
trial1 or hearing7 bt rsaid" 'bads'e, proceed-
ing demurrer or motion."

Section 2573 of the Compiled laWs,
passed after section 197 of the Prac
tice Act as quoted, enacts: "The dis-

trict judges of the State of Nevada
shall possess equal coextensive and
concurrent jurisdiction and power
They shall each have power to hold
court in any county of the State.
They shall each exercise and perform"
the powers, duties and functions of
the court, and of Judges thereof, and
of Judges at Chambers. Each judge
shall have power to transact business
which may be done in chambers at
any ' point within" the State. All of
this section is subject to the provi
sions that each 3ii4ge may direct and
control the business In his town dis
trict", "and shall Seethat-f- t ir properly
performed."

We think under the minute order
and circumstances related the power
inherent lntJudge Curler' td extend
the time of filing the notice and state
ment becamev conferred upon Judge
Murphy durihg the "former's - absence,
and that Judge Murphy became the
Judge in chafgeV endowed with the au
thority, to grant the extension without
the presentatidtt, of the affidavit show-

ing the absence or inability of Judge
Curler, as the rale requires before the
order can be made by a Judge not
having the business in charge.

Judge Curer's absence was presum-
ed to continue 'until his return was
shown and consequently Judge Mur-nhy'- s

authority based upon that ab
sence- - woUld likewise continue. It is
said that under 'the first statute men-

tioned, the language that "the court
or judge before whom the case was
tried" may extend the time invali-
dates the order, because Judge Mur-

phy was pot the judge before whom
it was tried, and that he was not the
court after he returned to Carson City,
where he made the order. In a nar-
row technical sence this may be true,
if we do not look beyond the strict
letter of the statute. But not' so if
we consider the intent and purpose of
the enactment, and construe it in the

grantors ever made any use of th?
ditch or ever contributed towards its
repair.

Alexander Twaddle stated on tr
stand that he did not claim ail this
ditch and that the plaintiffs owned
two thirds of it. Whether under this
deed the one-thir- d interest in the
ditch became appurtenant to the j

dus iauu w ueu n was never usea
ior its irrigation, ana later passei
with the land without being mention-
ed, and whether atier the lapse ol
twenty-fiv- e years without any use or
contribution towards its repair the
grantee of Lake has a third interej
as a in the ditch and that
part of the flume which has not bee a

superceeded by the new one built by
plaintiffs, are questions which we
need not determine for they, and that
part of the judgment of the court
which gives the plaintiffs the "exclu-
sive use of the upper Twaddle Ditcrt
and Flume," are not within the alle-

gations of the pleadings wuich con-

tain no reference to the exclusive us?
of, or a third or any interest in the
ditch.

Under the assertion in the com-

plaint of the apropriation - of water
"by means of certain aims, ditches
and a flume" the court properly de-

creed to plaintiffs the right to use the
water through either or both the
ditches running to their lands. Tney
would have that right ' in the upper
ditch if their Interest in it is only
an undivided two-third- s, as the cout
has given them jointly with the de-

fendants in the lower ditch, but
whether the ' grantee of Lake owns
and can assert a right to an undivi-

ded one-thir- d interest, is a question
as foreign as tne ownership of the
mansion, and "one which ought not
to be determined by the judgment in
the absence of any issue or allegation
concerning it. - The defendants spe"i-ficall- y

excepted to finding numoer
twelve in this regard:

'

Patents for defendants' lands lying
along the banks of Ophir Creek were
issued to their grantors before the
passage of the Act of Congress ot
Jury

-- 26, 1866 anu it is asserted that
for Whs reason a vested Common
Lkw aparfan right to the-flo- W ef the
waters of1 Opnif Creek accrued of
which, thev could-n- ot be' deprived
hatTer thi9re irW defendants

might as well be considered under
the circumstances shown to have lost!
that right by acquiescence in the con-

tinued diversion of the water by plain-
tiffs for a period many times longer
than that provided by the statute of
limitations, but in this contention
counsel is in error. We do not wish
to consider seriously or at length
an argument by which it is sought to

have us over-rul- e well reasoned de-

cisions of long standing in this and
other arid states, and in the Supreme
Court of the United States, such as
Jones v. Adams;'! Reno Samplim
Works v. Stevenstm and Broder .

Water. Co., declaring that this statute
wav rather the voluntary recognition
of a preexisting1 rtfcht to water con-

stituting a ' valid 'claim-t- o its contin-

ued use, than th,Testa.bUshment of a
new one.: As time pawes-H-

. becomes
more and more" apiaret. that the law
ot ownership of water by prior ap
propriation tor a nenenciai purpuS
essential. Under? pur, climatic comli-lion- s

to the general welfare, and thaj
tko rv.mmnn Law regarding "'
of streams which may,be, unobjection
able in such localities as ine.ur.tiai
Isles and the' coast of Oregon. Wash-ineton-an- d

northern California where
rains are frequent and togs., and wind3
laden with mist from the acean pre-

vail and moisten the soil, is unsuit
able under our sunny skies where the
lands are so arid that irrigation is
recreired'. for the production . of the
crops necessary forT the support and

piuaperu.; wo people, irrigation
is- - the--lif- e of our, important and in-

creasing agricultural interests which
jvould be strangled by the enforce
ment of the riparian principle.
'Congress is apropriating millions

for storage and distribution and our
Legislature have recognized the ad- -

con water

the Stale, and as during his absence
judge Murphy was requested by the

, . . 1 . . --.11uourt inmuies io aneuu iu aii uuni- -

ness for him, we conclude tnat ne was
empowered to make the order at Car
son City as he did. and as Judge Cur-

ler could have done, and that it wa?
not necessary for him to make the trip
to Reno and undergo the formality of
opening court to enter ex parte orders
simply extending time, such as are
usually made out of court.

The motion to dismiss the appeal
from the order overruling the motion
for a new trial and to strike out tho
statement is denied.

N ,g
was brought by Alexan- -

Twaddle in his life time and bv
Twaddle, as for

Derpg incnes unning uader a six
inch pressure of the waters of Ophir
Creek, alleged to have been approp
riated by their grantors in the year
1856 "by means of dams, ditehes and
a flume" for the irrigation of their
ranch containing 203.92 acres - m
Washoe county. The answer denias
the allegation of the complaint sets
up the ownership by the defendants,
Winters, of a tract of land obut" one
mile, wide and two miles long, and al-

leges appropiaons by them or their
grantors aggregating 600 inches flow-

ing under a four inch pressure, by the
year 1867, which are stated to be prior
to any diversion of the water by the
plaintiffs, and asserts a claim for

Longabaugh. to 180 inches
for fluming wood, lumber and ice froTi
large tracts of timber lands owned by
him, and for domestic use and irri-

gating garden on forty acres at Ophir.
Witnesses appeared to sustain, and

others to dispute plaintiffs' right as
initiated a half century ago, and the
same is true regarding the claims of
these defendants. The record affords
a glimpse of pioneer history at a per-
iod previous to the admission of this
State into the Union, nd' portrays
the building and decay of - saw and
quartz ' mills and the . rise and. declina
of towns by the . banks of the stream
the waters of which are here in litiga-
tion. One witness testified that the
Hawkins ditch, now known as the up-

per Twaddle ditch, was completed in
1857, and that ha turned the wator
into, it' that year. Others stated that
water was running In the ditch and
'flume about that time, and that these
were aparently in the same place and
of about the same capacity as it
present..

"

On behalf of the defendant other
witnesses testified that4 they were
over the ground and saw . no ditch
and that none existed there during
those earlier years. It is unnecessary
for us to detail "the conflicting portions
of the evidence, t.These were- - careful-full- y

considered by the district court,
and for, the reasons stated in its deci-
sion; enforced by 'statements lis .deeds
made mahjr years before any controv-

ersy' arose; the finding that this ditch
was constructed and a prior approp
riation of water made through it m- -

185T'finds ample supnort. At first on
the Twaddle ranch land was plowed
for only a garden and a small piece cf
grain, and but little hay was cut. A
reasonable time was allowed in which
to extend and complete' the' use of the
water that would flow through the
ditch and the quantity of land irri-
gated was increased. The lower
Twaddle ditch was constructed : from
Ophir Creek at some time prior to
1869 and runs to and irrigates the
eastern portion of the, plaintiffs ranch
Tt is shown that since that year at
least their lands have been "in practi
"ally ' the .same state of cuitivatio
and irrigation that they were in at the
Mme of the commencement ot thU
action, and that during that: period
--jlalhtiffs' used all 'the water they
needed from Ophir Creek-- without in- -

terruption except in 1887, 1898 and


